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Election Season: Political Activities Tax-Exempt Organizations
Should Avoid

Compliance and Ethics



As elections approach in the United States, it's a good opportunity for in-house counsel to remind
board members, staff, and volunteers of tax-exempt organizations about the limitations that may
apply to organizations’ lobbying and political activities. The general lobbying and advocacy rules



were detailed in our ACCDocket.com article for the 2018 Congressional and local elections, and
below, we’'ve expanded on them with the 2020 election in mind.

As a reminder, 501(c)(3) public charities cannot spend a “substantial part” of their activities on
lobbying. However, they may engage in some lobbying, but excessive lobbying risks losing their tax-
exempt status and a potential imposition of an excise tax. All 501(c)(3) organizations are absolutely
prohibited from engaging in political activity, even though 501(c)(3) public charities are allowed to
engage in limited lobbying activities. This prohibition includes directly or indirectly intervening in an
election for a candidate for public office, regardless of whether that office is a local school board, a
state comptroller, or a federal congressperson.

However, 501(c)(4), 501(c)(5), and 501(c)(6) organizations can engage in unlimited lobbying, so long
as the lobbying relates to the organization’s exempt purpose. They may also engage in political
campaigns on behalf of or in opposition to candidates for public office provided that such intervention
does not constitute the organization's primary activity.

For purposes of this article, the following definitions apply:

Lobbying is defined as “an activity that attempts to influence legislation. Such activities
include contacting, or urging the public to contact, members or employees of a legislative
body for the purpose of proposing, supporting, or opposing legislation, or if the organization
advocates the adoption or rejection of legislation.”

Political campaign activity is “directly or indirectly participating or intervening in any political
campaign on behalf of or in opposition to any candidate for elective public office.

This includes making contributions to political campaign funds or making public statements in favor of
or in opposition to any candidate for public office.” This election season is particularly complex,
because even general issue advocacy could be viewed as partisan. As we approach the election,
many organizations want to get involved in social issues, but need to be aware of the limitations that

apply.

Although issue-specific lobbying is allowed by 501(c)(3) organizations if the activity is nonpartisan
and not designed to influence the election of any particular candidate for office, this could still be
problematic in today’s political climate.

For example, if a 501(c)(3) organization wants to encourage people to learn about the roles and
responsibilities of the President or representatives in Congress, even such descriptions could appear
to be partisan. 501(c)(3) organizations need to be careful when supporting such messages to ensure
that they do not appear to support or oppose a candidate for public office.

Being aware of the potential issues is critical since engaging in activities that directly or indirectly
intervene in an election for a candidate for public office will result in an organization’s tax-exempt
status being revoked.

Even for 501(c)(4), 501(c)(5), and 501(c)(6) organizations, as they wade into the political space,
some messaging that may appear to be related to their exempt purposes should be closely reviewed.


https://www.irs.gov/pub/irs-tege/eotopicl03.pdf
https://www.irs.gov/charities-non-profits/lobbying
https://www.stayexempt.irs.gov/home/resource-library/political-activities-faqs
https://www.irs.gov/charities-non-profits/charitable-organizations/the-restriction-of-political-campaign-intervention-by-section-501c3-tax-exempt-organizations
https://www.irs.gov/charities-non-profits/charitable-organizations/the-restriction-of-political-campaign-intervention-by-section-501c3-tax-exempt-organizations

Board members, staff, and volunteers of tax-exempt organizations need to be mindful of the various
rules that apply regardless of the type of nonprofit structure. As we near an election that brings about
strong feelings and opinions — which may be posted on social media — it is important to remind
representatives of all tax-exempt organizations to clearly identify their positions as personal and not
representative of the organization. This will mitigate any risk of an organization losing its exempt
status due to inappropriate political activity.
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Anita Drummond is a member and general counsel of Outside GC. She has been in private
practice, general counsel of ChildFund International, USA, an organization working in 20+ countries,
assistant general counsel at the American Cancer Society and The Nature Conservancy, and director
of Legal Affairs at a trade association during her career. She specializes in corporate, charity, tax

exemption, political, and social enterprise law in the United States and abroad. She is a member of
the ACC Nonprofit Organization Network.
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Lakshmi Sarma Ramani was the general counsel of the National Association for the Education of
Young Children and senior attorney at The Nature Conservancy. She is currently a member of the
firm at Outside GC LLC where she is the outside general counsel to multiple nonprofit organizations.
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